foreign private issuer test

foreign private issuer test is a critical determination used by companies to establish their
reporting status under the U.S. Securities and Exchange Commission (SEC) regulations. This test helps
foreign companies decide whether they qualify as a foreign private issuer (FPI) or are subject to the
more stringent reporting requirements applicable to domestic companies. Understanding the foreign
private issuer test is essential for international corporations aiming to access U.S. capital markets
while benefiting from tailored disclosure rules. This article provides an in-depth explanation of the
test, its criteria, implications, and practical considerations for companies navigating cross-border
securities regulations. Additionally, it covers filing obligations and the benefits associated with
maintaining foreign private issuer status. The following sections will guide readers through the
comprehensive aspects of the foreign private issuer test, ensuring a clear grasp of its strategic
importance.

e Overview of the Foreign Private Issuer Test

e Criteria for Determining Foreign Private Issuer Status
e SEC Reporting Obligations for Foreign Private Issuers
¢ Benefits of Qualifying as a Foreign Private Issuer

e Practical Considerations and Challenges

Overview of the Foreign Private Issuer Test

The foreign private issuer test is a regulatory standard defined by the U.S. Securities and Exchange
Commission to classify the reporting status of companies incorporated outside the United States. This
classification determines whether a company is subject to the reporting and disclosure requirements
applicable to domestic registrants or whether it can follow the streamlined rules designed for foreign
private issuers. The distinction is crucial because foreign private issuers benefit from less frequent
reporting, exemptions from certain proxy rules, and different filing forms under the Securities
Exchange Act of 1934. The SEC created this test to balance investor protection with the practical
realities faced by international issuers accessing U.S. capital markets.

Definition of a Foreign Private Issuer

A foreign private issuer is generally a foreign company that meets specific criteria indicating it is not
primarily a U.S.-based entity. The SEC defines an FPI as a corporation or other organization
incorporated or organized under the laws of a country other than the United States, which meets the
foreign private issuer test. This entity type is allowed to submit tailored financial reports and
disclosures that accommodate differences in accounting standards and corporate governance
frameworks.



Criteria for Determining Foreign Private Issuer Status

The foreign private issuer test involves evaluating several factors related to the company’s
ownership, business operations, and location of assets. The SEC provides a framework that companies
must use annually to determine if they continue to qualify as an FPI. This evaluation includes a
quantitative and qualitative analysis designed to assess the company's ties to the United States.

Ownership Test

The ownership test examines the proportion of the company’s securities held by U.S. residents.
Specifically, if more than 50% of the outstanding voting securities of the company are owned by U.S.
residents, the entity does not qualify as a foreign private issuer. This threshold reflects the SEC’s
emphasis on controlling influence and investor base as a determinant of reporting status.

Business and Asset Location Tests

In addition to ownership, the foreign private issuer test considers where the company primarily
conducts its business, where its executive officers are located, and where its assets are situated. A
company fails the test if a majority of its business, assets, or executive officers are in the United
States. These tests ensure that companies with substantial U.S. operations are subject to the
domestic reporting regime, which imposes stricter compliance requirements.

Summary of Key Criteria

Less than 50% ownership of voting securities by U.S. residents

Majority of business activities conducted outside the U.S.

Principal executive offices located outside the U.S.

Majority of assets held outside the U.S.

SEC Reporting Obligations for Foreign Private Issuers

Once a company qualifies as a foreign private issuer under the foreign private issuer test, it is subject
to a distinct set of SEC reporting obligations. These obligations differ from those imposed on domestic
issuers, reflecting the SEC’s recognition of the unique challenges faced by international companies.

Periodic Reporting Requirements

Foreign private issuers are required to file annual reports on Form 20-F, which includes audited
financial statements prepared according to either U.S. Generally Accepted Accounting Principles



(GAAP) or International Financial Reporting Standards (IFRS) as issued by the International Accounting
Standards Board (IASB). Additionally, FPIs must file a Form 6-K to disclose material information on a
timely basis. Unlike domestic companies, FPIs are not required to file quarterly reports on Form 10-Q.

Exemptions and Reduced Requirements

FPIs benefit from several exemptions, including relief from Section 16 short-swing profit recovery
rules and reduced requirements related to proxy statements under the Exchange Act. These
exemptions ease the regulatory burden and reduce compliance costs. However, the foreign private
issuer test must be reassessed regularly to maintain these benefits.

Benefits of Qualifying as a Foreign Private Issuer

Maintaining foreign private issuer status offers multiple strategic and operational advantages. These
benefits incentivize international companies to carefully evaluate their eligibility under the foreign
private issuer test to maximize flexibility in their SEC reporting obligations.

Streamlined Reporting and Disclosure

The most significant benefit is the ability to file less frequent and less detailed reports, reducing
administrative burdens. Form 20-F filings occur annually, unlike the quarterly and annual reports
required for domestic issuers. This streamlined reporting allows FPIs to focus resources on business
operations rather than extensive regulatory compliance.

Flexibility in Accounting Standards

Foreign private issuers can prepare financial statements using IFRS without reconciliation to U.S.
GAAP, provided the IFRS standards are as issued by the IASB. This flexibility simplifies financial
reporting, especially for companies headquartered in countries where IFRS is the norm.

Exemptions from Certain U.S. Regulations

FPIs are exempt from certain U.S. securities laws that apply to domestic registrants, such as specific
proxy rules and executive compensation disclosure requirements. These exemptions facilitate
smoother governance processes and reduce legal complexities associated with U.S. public company
obligations.

Practical Considerations and Challenges

Despite the advantages, companies face practical challenges in applying the foreign private issuer
test and maintaining their status. Changes in ownership structure or business operations can affect
the classification, requiring ongoing monitoring and potential adjustments.



Impact of Changes in Ownership

Significant shifts in the percentage of U.S. shareholders can trigger a loss of foreign private issuer
status. Companies must track their shareholder base continuously to ensure compliance. Sudden
increases in U.S. ownership, for example through secondary offerings or acquisitions, can complicate
this assessment.

Geographical Shifts in Business Operations

If a company expands its U.S. presence or relocates key executives to the United States, it risks
failing the foreign private issuer test. Such changes can subject the company to more rigorous U.S.
reporting standards, increasing compliance costs and complexity.

Annual Reassessment Requirement

The SEC requires foreign private issuers to reassess their status annually based on the latest facts
and circumstances. This ongoing obligation necessitates robust internal processes to gather relevant
data and make timely determinations.

Checklist for Maintaining Foreign Private Issuer Status

e Regularly monitor shareholder composition, especially U.S. ownership percentages
» Assess location of executive officers and principal business activities

e Track asset locations globally to ensure compliance with the test’s criteria

e Review corporate governance structures for alignment with FPI requirements

* Prepare for timely annual reassessment and disclosure updates to the SEC

Frequently Asked Questions

What is the Foreign Private Issuer (FPI) test in U.S. securities
regulation?

The Foreign Private Issuer test determines whether a company qualifies as a foreign private issuer
under U.S. securities laws, which affects its reporting obligations with the SEC. It generally considers
factors such as the percentage of voting securities held by U.S. residents, the location of the
company's assets and business, and the nationality of its officers and directors.



Why is the Foreign Private Issuer status important for
companies?

Obtaining Foreign Private Issuer status allows a company to benefit from reduced reporting
requirements and exemptions from certain U.S. securities regulations, such as registering on Form
20-F instead of Form 10-K, which can reduce compliance costs and administrative burdens.

What criteria must a company meet to pass the Foreign
Private Issuer test?

A company must have less than 50% of its outstanding voting securities held by U.S. residents, and it
must not have its primary business, assets, or officers/directors predominantly in the U.S. This
includes considering where the company is incorporated, where its business is conducted, and where
its management is located.

How often is the Foreign Private Issuer test applied?

The Foreign Private Issuer status is typically assessed annually based on the company's
circumstances as of the last business day of its most recently completed second fiscal quarter.
Companies must reevaluate their status regularly to ensure compliance with SEC regulations.

What are the consequences if a company fails the Foreign
Private Issuer test?

If a company fails the test, it loses Foreign Private Issuer status and becomes subject to full U.S.
domestic reporting requirements, including filing reports on Form 10-K and Form 10-Q, which are
generally more stringent and costly than the reporting requirements for FPIs.

Additional Resources

1. Mastering the Foreign Private Issuer Test: A Comprehensive Guide

This book offers an in-depth exploration of the Foreign Private Issuer (FPI) test, detailing the criteria
and regulatory requirements for companies operating outside the U.S. It covers the nuances of SEC
rules and the practical steps for compliance. Ideal for legal professionals, accountants, and company
executives looking to navigate cross-border securities regulations effectively.

2. Foreign Private Issuer Compliance Handbook

A practical handbook designed to help foreign companies understand their obligations under U.S.
securities law. It includes detailed explanations of the FPI test, reporting requirements, and
exemptions. The book also provides case studies and checklists to facilitate compliance management.

3. Regulatory Insights into Foreign Private Issuers

This text analyzes the evolving regulatory landscape affecting foreign private issuers. Focused on the
FPI test, it discusses recent SEC guidance and how it impacts disclosure and reporting duties. It's a
valuable resource for advisors and compliance officers working with multinational corporations.

4. Cross-Border Securities Regulation: The Foreign Private Issuer Perspective



Examining the intersection of international securities law and the FPI test, this book guides readers
through the complexities of cross-border listing and reporting. It highlights strategic considerations for
foreign issuers seeking U.S. capital markets access while maintaining compliance.

5. Understanding the Foreign Private Issuer Status

This book breaks down the technical aspects of qualifying as a foreign private issuer under U.S.
securities regulations. It explains the benefits and challenges of FPI status and provides detailed
guidance on meeting the test’s various criteria. The content is tailored for legal advisors and
corporate executives alike.

6. SEC Reporting and Disclosure for Foreign Private Issuers

Focused on the post-qualification phase, this book covers the ongoing reporting and disclosure
obligations of FPIs. It discusses Form 20-F, 6-K filings, and the nuances of financial statement
requirements. The book is a comprehensive resource for compliance teams managing FPI filings.

7. Foreign Private Issuer Test: Legal and Financial Perspectives

Combining legal analysis with financial implications, this book explores the impact of the FPI test on
company reporting and governance. It includes insights into audit requirements, shareholder
communications, and regulatory risk management. The book serves as a guide for CFOs and legal
counsel.

8. Global Capital Markets and the Foreign Private Issuer

This book contextualizes the FPI test within the broader global capital markets environment. It
discusses how foreign issuers can leverage FPI status to optimize their listing strategies and investor
relations. Readers gain a strategic understanding of international securities regulation and
compliance.

9. Practical Approaches to the Foreign Private Issuer Test

Offering actionable advice, this book presents step-by-step approaches to determine FPI status and
maintain compliance. It includes templates, best practices, and real-world examples to support
foreign companies in their regulatory journey. Ideal for practitioners seeking hands-on guidance in
securities regulation.
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frequently asked compliance questions, and ready access to key statutes, regulations, and court
decisions. Designed for both beginners and seasoned professionals, the volume contains
approximately 1,400 pages organized in 23 self-contained chapters. Each chapter covers the basics
before moving into the nuanced details, meeting the needs of those who seek a general
understanding of a topic as well as those grappling directly with critical issues. Twice-yearly
supplements keep the book current in this rapidly evolving field. Whether you are a lawyer,
accountant, corporate executive, director or investor, you'll be able to quickly find concise answers
to essential questions about the Dodd-Frank Act, Exchange Act registration and reporting, executive
compensation disclosure, derivatives disclosure, management's discussion and analysis, audit
committee responsibilities, Sarbanes-Oxley, electronic filing, interactive financial data, tender offers,
proxy solicitations, insider trading, going private transactions, shareholders' rights, SEC
investigations, criminal enforcement, securities class actions, and much more!

foreign private issuer test: Federal Register , 2012-08

foreign private issuer test: The Handbook to IFRS Transition and to IFRS U.S. GAAP
Dual Reporting Francesco Bellandi, 2012-05-07 An indispensable guide to making the transition to
dual IFRS/GAAP financial reporting U.S. financial reporting will undergo an unprecedented level of
change within the next several years. U.S. companies face a convergence between U.S. GAAP and
IFRS, affecting several major accounting standards—most notably in the areas of leasing, revenue
recognition, and financial instruments. It is imperative that U.S. companies understand these major
changes and their business and operational implications. The IFRS U.S. GAAP Dual Reporting
Handbook to First-Time Adoption offers a comprehensive treatment of both the principles and
techniques of dual reporting under IFRS/U.S. GAAP, while exploring the practical implications for
accounting professionals of reporting under both sets of standards. Takes an operating approach to
the implementation and application of the dual standards Draws upon the author's extensive
firsthand experience to dispel uncertainty and offer decision makers expert technical assistance
Defines systemic changes businesses will need to make to accommodate IFRS standards Compares
the two bodies of standards item-by-item and identifies solutions under one set of standards to issues
arising under the other Explores the strategic impact of structuring a company for IFRS transition In
addition to covering the full range of critical issues surrounding adopting IFRS, this indispensable
handbook is a rich resource of dual reporting tools, including financial statement formats, charts of
accounts, accounting check-lists, reconciliation schedules, and operating manuals.

foreign private issuer test: U.S. Securities Law for International Financial Transactions and
Capital Markets Guy P. Lander, 2009

foreign private issuer test: Principles of Corporate Finance Law Eilis Ferran, Look Chan
Ho, 2014-02-20 Corporate finance theory seeks to understand how incorporated firms address the
financial constraints that affect their investment decisions. This is achieved by using varied financial
instruments that give holders different claims on the firm's assets. Recent scholarship in this area
explores precisely how legal mechanisms affect corporate finance and the development of financial
markets. The legal environment is crucially important in explaining the choices that companies make
about their capital structure. This book combines company law, capital market regulation and
commercial law to give readers a detailed understanding of the legal and regulatory issues relating
to corporate financial transactions. Informed by insights from the theoretical and empirical work of
financial economists, the book examines, from a legal perspective, key elements of corporate
financing structures and capital markets in the UK. The authors' practical experience of transactions
and regulatory issues ensures that thorough scholarly inquiry and critical reflection are
complemented by an assured understanding of the interface between legal principles and rules as
they are documented and in their actual operation.

foreign private issuer test: International and US IPO Planning Frederick D. Lipman,
2008-12-22 Praise for International and U.S. IPO Planning Perhaps the greatest value of Frederick
Lipman's new book on initial public offerings derives as its title indicates from the emphasis that it
places on planning. Lipman makes abundantly clear that an IPO is not something to be rushed into



by every fledgling firm, as was typical during the dot.com boom of the late 1990s. Indeed, his
extensive treatment of the many aspects of preparing a company for an IPO, particularly the non
financial aspects, helps the reader to focus on the most important question of all: Is an IPO
appropriate for a given company? Somewhat uniquely, Lipman then asks the further question of
whether an international IPO might be appropriate for that company even if a domestic one were
not. By doing so, he has made a real contribution to this literature. Kenneth C. Froewiss, Clinical
Professor of Finance, NYU Stern School of Business We are operating in a global environment in
nearly every aspect of business, and structuring/planning for an IPO is no different. The recent
changes in regulations for U.S.- listed companies have raised the cost of access of U.S.-listed IPO
capital, making foreign exchanges much more attractive. Fred Lipman has created a wonderful
guide for managers to seriously access this option for their business. I also hope his book is a
wake-up call to U.S. regulators on their impact on the competitiveness of U.S. securities markets.
Bob Hellman, Managing Partner & CEO, American Infrastructure MLP Funds This book will be of
immense value to the companies planning an IPO. I am particularly struck by the research done by
the author, which, in my opinion, makes it an authentic guide for private companies not only in the
U.S. but also in Asia, particularly India and China, where a huge opportunity awaits companies to
mature into sustainable enterprises by involving a large section of society in their IPO. M.K.
Chouhan, Chairman, Mahendra & Young Knowledge Foundation, and Vice Chairman of Global
Advisory Board, Asian Centre for Corporate Governance This book contains valuable suggestions for
advanced planning for both U.S. and international IPOs and belongs in the library of every
entrepreneur and business executive. William C. Tyson, Associate Professor, Legal Studies, The
Wharton School of the University of Pennsylvania 8 crucial steps to planning a successful IPO
International and U.S. IPO Planning outlines the eight step-by-step techniques all private companies
must follow to prepare for a successful IPO, either in the U.S. or internationally. From advance
planning techniques for both an international and U.S. IPO, to growing a business through
acquisitions and roll-ups prior to an IPO, to deterring unwanted suitors by inserting carefully placed
provisions into the charter, and so much more, International and U.S. IPO Planning provides a
wealth of practical and insightful guidance to help the private company go public, regardless of its
size or location.
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foreign private issuer test: High-Profit IPO Strategies Tom Taulli, 2012-11-20 A detailed
guide to the new era of IPO investing Typically generating a great deal of interest, excitement, and
volatility, initial public offerings (IPOs) offer investors and traders with opportunities for both
short-term and long-term profits. In the Third Edition of High-Profit IPO Strategies, IPO expert Tom
Taulli explains all facets of IPO investing and trading, with a particular emphasis on the industries
that are fueling the next generation of IPOs, from social networking and cloud computing to mobile
technology. In the past year alone, many of these types of IPOs have provided enormous
opportunities for nimble traders as prices have fluctuated widely for several months following the
offering. This new edition reflects the new IPO environment and presents you with the insights
needed to excel in such a dynamic arena. Discusses more sophisticated IPO trading strategies,
explores the intricacies of the IPO process, and examines the importance of focused financial
statement analysis Contains new chapters on secondary IPO markets, reverse mergers, and master
limited partnerships Provides in-depth analysis of other major industries generating worthwhile IPOs
Covers IPO investing from basic terms to advanced investing techniques Comprehensive in scope,
the Third Edition of High-Profit [PO Strategies offers investors and traders with actionable
information to profit in this lucrative sector of the financial market.
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GREENE, 2014-12-29 Dramatic changes in U.S. law have increased the need to understand the
complex regulation of todayand’s global capital and derivatives markets. U.S. Regulation of the




International Securities and Derivatives Markets is the first truly comprehensive guide in this
dynamic regulatory arena. This completely updated Eleventh Edition was authored by a team of
attorneys at Cleary Gottlieb Steen and& Hamilton LLP, one of the foremost law firms in international
finance. U.S. Regulation of the International Securities and Derivatives Markets provides thoroughly
up-to-date coverage of the SEC Securities Offering Reform rules, the impact of the Dodd-Frank Act
and the Sarbanes-Oxley Act on public companies in the United States, and much more. Advising
clients on cross-border securities transactions means dealing with a tangle of complex rules and
requirements. This comprehensive reference explains in detail virtually everything your clients
might want to know, including: The U.S. securities and commodities laws pertaining to foreign
participants and financial products entering U.S. capital markets, and U.S. securities in international
markets, including a comprehensive discussion of the requirements imposed by the Sarbanes-Oxley
Act and the regulatory framework established by the Dodd-Frank Act. The rules and regulations
affecting each participant, including foreign banks, broker-dealers, investment companies and
advisers, futures commission merchants, commodity pool operators, commodity trading advisors,
and others The rules and requirements behind different cross-border transactions, including private
placements and Rule 144A, ADR programs, the U.S./Canadian MJDS, global offerings, and more The
principal European Union measures governing securities offerings and ongoing reporting in the
European Union Many additional regulatory issues, including enforcement and remedies, recent
case interpretations, FINRA and other SRO rules, and much more U.S. Regulation of the
International Securities and Derivatives Markets, Eleventh Edition is by far the most comprehensive
reference of its kind. This is the only desk reference covering all U.S. laws and regulations affecting
international securities offerings and foreign participants in U.S. capital markets. It explains dozens
of topics that simply cannot be found in any other published sourceand—saving you valuable
research time, youand’ll have all the detailed information you need to guide clients through this
dramatic new financial era.
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guidance. How to prepare and review financial statements and their related disclosures. It includes
AS 3101, The Auditor's Report on an Audit of Financial Statements When the Auditor Expresses an
Unqualified Opinion.
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corporate financial reporting managers and independent auditors, this book will help them stay
abreast of changes and modifications to the requirements for public companies, their management,
and auditors. Included are: The latest pronouncements, regulations, and guidance issued by the SEC
and PCAOB as they apply to the filings and audits of this reporting cycle. What these organizations
are planning and/or saying about the future. Key developments which may affect your company or
auditing firm. In addition, emerging issues, trends, and new resources are provided so that
accountants and financial managers can stay out front.
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